IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LEROY G STERLI NG : CVIL ACTI ON
V.

COURT OF COMVON PLEAS OF

PH LADELPH A COUNTY,

FAM LY COURT DI VI SI ON

HONORABLE NI CHOLAS KQZAY, JR

Phi | adel phia Fam |y Court Judge; :

ANDREA PAUL WOOD, ESQ , Counsel for : NO 96-8218
Shauneill e Sterling; SHAUNEI LLE STERLI NG

VEMORANDUM

R F. KELLY, J. JANUARY 30, 1998

Plaintiff Leroy Sterling brings this action proseinthe
formof a one-page conplaint allegingthat the Defendants, Court of
Common Pl eas of Phil adel phia County, Family Court Division; The
Honorabl e Ni cholas Kozay, Jr. Andrea Paul W od, Esquire; and
Shauneille Sterling violated his constitutional rights. Plaintiff
al l eges that the Defendants violated his rights as foll ows:

Caused and or found ne to be in violation
of a court order which did not exist.

Utilized tortious procedures and practices
to arrest, prosecute, and inprisoned ne.

Circunvented and or failed to adhere to

Federal | y mandat ed support guidelines in

t he determ nation of additional support

paynent s.

Fal sely inprisoned ne.

El uded due process and suprenacy cl ause.

These wongdoings are alleged to have occurred on

Decenber 13, 1994. The conpl ai nt does not nmake a specific request

for relief.

Presently before the court is the sunmary j udgnent notion



of the Defendant Andrea Paul Wod, Esquire.?

Plaintiff's clains are based on a Decenber 13, 1994 O der
of the Court of Comon Pleas of Philadel phia which held that
Plaintiff was guilty of civil contenpt of an earlier court order
entered in a divorce proceeding between Plaintiff and his wfe.
Def endant Wod, a licensed Pennsylvania attorney, represented
Plaintiff's wife in the state court proceeding. (See Exhibit Bto
Def endant's notion.) As aresult of the Decenmber 13, 1994 fi ndi ng
of contenpt, Plaintiff was remanded to the custody of the sheriff.

Plaintiff had filed a prior action agai nst the Defendant
Wbod cl ai m ng that he had been defanmed by her. On August 17, 1995,
that action was dism ssed. (See Exhibit C of Defendant's notion.)

The doctrine of coll ateral estoppel barstherelitigation
inalater action of an issue of fact or |aw which was previously

litigated. dark v. Troutman, 509 Pa. 336, 340, 201 A 2d 137, 139

(1985). Collateral estoppel appliesif (1) the issue is identical
to an issue decided in prior case; (2) there was a final judgnent
onthe nerits; (3) the party agai nst whomthe plea is asserted was
a party in the prior case or in privity therewith; (4) the party
agai nst whom the doctrine is asserted had a full and fair
opportunity tolitigate the issue in the prior proceeding; and (5)
the determnation in the prior proceeding was essential to the

judgnent. City of Pittsburgh v. Zoni ng Board of Adjustnent of Gty

'On Septenber 25, 1997, | signed an Order granting the
Def endant s, Honorabl e N chol as Kozay, Jr. and Court of Common
Pl eas of Phil adel phia County, Family Court Division's Mdtion to
Di sm ss.



of Pittsburgh, 522 Pa. 44, 559 A 2d 896, 901 (1989).

A conpari son of the conplaint inthe present case and t he
Opi ni on and Menorandum of the Superior Court of Pennsylvania and
the state court conplaint filed against the Defendant Wod,
indicates that both |aw suits deal wth the sanme basic issues.
There has been a final judgnent on the nerits in the state court
which Plaintiff has either exhausted by appeal or has not been
pursued on appeal . The Plaintiff in this action is the sane
Plaintiff or Petitioner in the prior state court action. The
Opinion and Menorandum in the State Superior Court clearly
denonstrates that the Plaintiff had a full and fair opportunity to
l[itigate the issues in the state court.

| therefore findthat the doctrine of coll ateral estoppel
forecloses Plaintiff fromrelitigating this matter.

Judgnent in this case should al so be entered in favor of
t he Def endant Wod for the reason that Plaintiff is attenpting by
this federal lawsuit, to have the federal court review a deci sion
of a state court. W are precluded fromdoing this under Title 28

US.C § 1257. See also District of Colunbia Court of Appeals v.

Fel dman, 460 U.S. 462, 103 S.Ct. 1303 (1983).

Al so before this Court is Plaintiff's Mtion for Default
Judgnent agai nst Defendant Shauneille Sterling, his former wfe.
It appears fromthe record that the conplaint has been served on
her and that she has neither filed an answer to the conplaint nor
has she had an attorney enter an appearance for her.

Wien an application is nmade to the court under Rule
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55(b)(2) for the entry of a judgnent by default, the district judge
is required to exercise his "sound judicial discretion”™ in
determ ning whether the judgnent should be entered. " Sound
judicial discretion" has been defined as:

t he power exercised by courts to determ ne

guestions to which no strict rule or [sic]

law i s applicable, but which fromtheir

nature, and circunmstances, are controlled

by personal judgnent of the court.

Thi s el ement of discretion makes it clear that the party

making the request is not entitled to a default judgnent as of

right, even when defendant is technically in default and that fact

has been noted under Rule 55(a). See Wight, Mller & Kane,
Federal Practice and Procedure § 2685.

When an action is brought against several defendants,
charging them wth joint liability, as in the present case, a
guestion may arise as to the effect of a default by fewer than all
defendants. As a general rule, in such a case, judgnent shoul d not
be entered against the defaulting party until the matter has been
adj udicated wth regard to all defendants who have not defaulted.
In the present case, all clains against the other Defendants have
now been di sm ssed.

In the case of Allen v. MCurry, 101 S.C. 411, (1980)

t he Suprenme Court ruled that issue preclusion applies in a section
1983 action so as to foreclose a state crimnal defendant from
relitigating matters that were decided by the state court after a
full and fair opportunity to litigate.

As with the claimagai nst Andrea Paul Wod, Esq., the
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cl ai magai nst Shauneille Sterling deals with the sane basic i ssues
as the state court's case. The Opi ni on and Menorandumin the State
Superior Court clearly denonstrates that the Plaintiff had a full
and fair opportunity to litigate the issues in the state court.

| therefore find that the doctrine set forthin Allen v.

MCurry, supra, forecloses Plaintiff from relitigating those

matters as to Shauneille Sterling.

| therefore enter the follow ng O der



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LEROY G STERLI NG . ClVIL ACTI ON
V.
COURT OF COMMON PLEAS OF
PH LADELPH A COUNTY,
FAM LY COURT DI VI SI ON;
HONORABLE NI CHOLAS KQzAY, JR
Phi | adel phia Fam |y Court Judge; :
ANDREA PAUL WOOD, ESQ , Counsel for - NO 96-8218
Shauneill e Sterling; SHAUNEI LLE STERLI NG :
ORDER

AND NOW this 30th ay of January, 1998 the notion of
Andrea Paul Wod, Esquire for Summary Judgnent is hereby GRANTED.

The notion of Plaintiff Leroy G Sterling for a default
j udgnent agai nst Shauneille Sterling is hereby DEN ED.

Judgnent is hereby entered in favor of Defendants Andrea
Paul Wbod, Esqg. and Shauneille Sterling and against the Plaintiff
Leroy G Sterling.

It appearing that the above acti on has been DI SM SSED as
to all Defendants who have been served or appeared, the clerk's

office is directed to mark the above capti oned case C osed.

BY THE COURT:

Robert F. Kelly, J.






